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1. Introduction

n 2-3 May 2007, Asian Indigenous

and Tribal People’s Network (AITPN)

with the assistance from the
European Commission organised the
“National Seminar on Transition in Nepal
and the Role of National Institutions on
Indigenous Peoples” in Kathmandu, Nepal.
During the National Consultation, it
appeared that indigenous peoples were virtu-
ally engrossed over two issues: “political rep-
resentation” in the government through pro-
portionate representation, and participation
in the governance through “ethnic self-rule”.

In the seminar, AITPN highlighted that
development of effective national mecha-
nisms is equally indispensable for ensuring
the enjoyment of rights guaranteed in the
Constitution, other national laws and inter-
national law. The National Foundation for
Development of Indigenous Nationalities
(NFDIN), which provides the legal basis for
the recognition of indigenous peoples and also
formalises the role of Nepal Federation of
Indigenous Nationalities (NEFIN) to repre-
sent the interest of indigenous peoples with
the government of Nepal is one such national
institution. But, in the ongoing struggle,
NFDIN was almost forgotten by indigenous
peoples because of its failure to ensure their
rights as a direct consequence of its weak
mandate and lack of financial and human
resources.

Based on its study on the NFDIN as provided
in this report, AITPN was aware that a weak
institution like NFDIN does not fit in new
Nepal. It has miserably failed to protect the
rights of indigenous peoples of Nepal and
therefore, it cannot fulfill their expectations.
AITPN was of the considered opinion that

even if the indigenous peoples of Nepal were
to be granted proportional representation
and ethnic self-rule, there would still be a
need for a national institution which can
ensure the enjoyment of the rights of indige-
nous peoples.

Therefore, AITPN, among others, recom-
mended the establishment of National
Commission for Indigenous Janjatis which
shall conform with the United Nations Paris
Principles on National Human Rights
Institutions and draw lessons from the best
practices of the existing National Institutions
on Indigenous Peoples such as National
Commission on Indigenous Peoples of the
Philippines, National Commission for the
Scheduled Tribes of India, the Aboriginal and
Torres Strait Islander Commission of
Australia etc.

This recommendation of AITPN was
endorsed at the seminar by the then repre-
sentative of the Office of the High
Commissioner for Human Rights in Nepal,
Ms Lena Sundh. Ms Sundh informed that in
April 2007, just prior to the AITPN's National
Consultation, the UN Special Rapporteur on
the situation of human rights and fundamen-
tal freedom of indigenous peoples, Mr Rudolfo
Stavenhagen, the Special Rapporteur on con-
temporary forms of racism, racial discrimina-
tion, xenophobia and related intolerance,
Doudou Diéne, and two experts from the Sub-
Commission on the Promotion and Protection
of Human Rights visited Nepal in order to
provide technical assistance to OHCHR in
Nepal in the designing of its country-level
policies on discrimination, with special
emphasis on the situation of indigenous peo-
ples, Dalits and other minorities, and to col-
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lect information on the human rights situa-
tion of the various indigenous groups. They
suggested that “it would be useful for leaders
of indigenous peoples to look beyond the
upcoming electoral process and consider more
broadly possible strategies to ensure that the
rights of indigenous peoples — not only civil
and political rights — are recognized and
respected in the future Nepal”. Ms Sundh fur-
ther suggested that “one such strategy is a
national institution on indigenous peoples,
which you are discussing here”.

AITPN was acutely aware that the current
post-conflict and transition situation provides
an window of opportunity for the indigenous
peoples. AITPN, therefore, had prepared a
draft model law on a possible National
Commission on Adivasi Janjatis based on the
best elements taken from the existing
National Institutions on Indigenous Peoples
and National Human Rights Institutions in
the Asia-Pacific region.

All the participants at the National Seminar
unanimously agreed that there is indeed a
need for a National Commission on Adivasi
Janjatis. The draft model bill proposed by
AITPN was revised based on recommenda-
tions of the participants. The final draft as
agreed in the National Seminar has since
been translated into Nepali.

Subsequently, Indigenous Nationalities Joint
Struggle Committee (INJSC) and Nepal
Federation of Indigenous Nationalities
(NEFIN) which have been spearheading the
movement of the indigenous nationalities
included the establishment of a national com-
mission for the indigenous janjatis as one of
their main demands.

After 10 rounds of discussion, Minister for
Peace and Reconstruction, Ram Chandra
Poudel on behalf of the government of Nepal
and Dr Om Gurung of NEFIN and and KB
Gurung of INJSC representing the indige-
nous nationalities signed the 20-Point
Agreement on 7 August 2007. The 20-Point
Agreement, among others, provided for the
establishment of a National Commission on
the Janjatis.

The government of Nepal should immediate-
ly implement the 20-Point Agreement. In
fact, Article 154 of the Interim Constitution
already instructs the government of Nepal to
establish such a National Institution. It pro-
vides that “The Government of Nepal may
form necessary commissions to safeguard and
promote the rights and interests of different
sectors of the country including women,
Daltis, indigenous ethnic groups, Madhesi,
disabled, labourers or farmers. The provi-
sions for the formation, functions, duties and
powers of such commissions shall be as deter-
mined by the law.”

Should the government of Nepal and indige-
nous peoples consider establishment of such a
National Institution on the Janjatis, the model
law developed by AITPN provides the basis.
The model law is not prescriptive but provides
the elements that the government of Nepal
and indigenous peoples might find useful.

If the government of Nepal is truly committed
to indigenous peoples, such an institution
beyond proportionate representation and eth-
nic self-rule will remain indispensable. ]

Paritosh Chakma
Programmes Coordinator
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2. Report of the National Seminar on the Role
of National Institutions on Indigenous Peoples

n 2-3 May 2007, Asian Indigenous
Oand Tribal People’s Network (AITPN)

in cooperation with Kirat Welfare
Society (KWS) organised a “National
Seminar on Transition in Nepal and the Role
of National Institutions on Indigenous
Peoples” in Kathmandu, Nepal. About 70
indigenous representatives participated in
the National Seminar, which, among others,
addressed the present status of the indige-
nous peoples in Nepal, indigenous peoples’
perspectives on the interim constitution and
the issue of federalism, status of indigenous
women in Nepal, the Role of National
Institutions on Indigenous Peoples and ratifi-
cation of the ILO Convention No. 169 and its
relevance in Nepal.

In the post-conflict phase, each and every
community is yearning for peace but at the
same time, they also want higher stakes in
the governance of the country. This is a criti-
cal period for the indigenous peoples of Nepal
who need legal mechanisms to end historic
injustice, oppression and discrimination and
for protection of their rights, including politi-
cal, economic and social, or else they are like-

ly to be doomed to suffer till arrival of anoth-
er wave of reforms in the country.

Those who graced the National Seminar were
H.E. Ms Lena Sundh, then Representative of
the Office of the High Commissioner for
Human Rights to Nepal; Dr. Jagadish
Chandra Pokhrel, Vice Chairman of National
Planning Commission of Nepal; Dr
Chaitanya Subba, Member, National
Planning Commission of Nepal, Mr Bijay
Subba, Member of Parliament, Communist
Party of Nepal-UML; Mr. Mitharam
Biswakarma, Member of Parliament, Nepali
Congress; Ms Sarina Gurung, Information
Officer, National Foundation for
Development of Indigenous Nationalities

(NFDIN); Mr. Parshuram Tamang, Member,
UNPFII, Mr Chandra Kulung, General
Secretary, Kirat Welfare Society; Dr Sukendu
Debbarma, President, Asia Indigenous
Peoples Pact; Mr. Dinesh Ghale, Vice
Chairperson, Lawyers’ Association for
Human Rights of Nepalese Indigenous
Peoples; Ms. Lucky Sherpa, President of
Himalayan Indigenous Women Network; Dr
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Om Gurung, Advisor, Nepal Federation of
Indigenous Nationalities (NEFIN); Mr.
Satish Budhamagar, Chairperson, Magarat
Mukti Morcha, among others.

Speaking at the seminar, Ms Lena Sundh
stated that the indigenous peoples “are
among the poorest of this country’s (Nepal)
poor”. She urged the indigenous leaders to
look beyond the upcoming electoral process
and consider more broadly possible strate-
gies to ensure that all the rights of the
indigenous peoples are recognized and
respected in future. Establishing a “national
institution on indigenous peoples” should be
one such goal, she said. She enlightened the
participants about the Paris Principles but
warned that “No single model of national
institutions can, or should, be recommended
as the appropriate mechanism for all coun-
tries.” She suggested that national institu-
tions must be developed taking into account
“local cultural and legal traditions as well as
existing institutions” while benefiting from
the experiences of other nations’ institutions.

Dr. Jagadish Chandra Pokhrel, Vice
Chairman of National Planning Commission
of Nepal empathically stated that all the
political parties must show “firm commit-
ment” to protect the rights of the indigenous
peoples in “their agenda as expressed in eight
party minimum common agenda”. These com-
mitments need to be operationalized and
demonstrated with “some results in practice”.
Dr Pokhrel stated that Nepal cherishes its
diversity in “culture, language, and so many
other aspects of human life” but expressed
regret that “It took us lot of effort in this
country to identify some of the almost extinct
indigenous peoples and come up with imme-
diate action” so that language, culture etc of
the threatened indigenous peoples can be pro-
tected. “We must know clearly what we want
to protect”, he said, adding that he was opti-
mistic that “recommendations” of the semi-
nar will be “really helpful for us to come up
with national policies and programmes”.

Dr Om Gurung, Advisor to NEFIN, spoke on
the “Perception of Indigenous Nationalities
of Nepal Towards the Interim Constitution
of Nepal-2063 and the Issue of Federal
Democratic Republican State raised by the
Nationalities”. According to him, there are
several shortcomings in the Interim
Constitution of Nepal. He stated that major
issues like “right to self-determination,
restructuring the state based on ethnic, ter-
ritorial self-rule and proportionate represen-
tation based on ethnic population in the con-
stituent assembly” have not been included in
the interim constitution. The indigenous
peoples are “highly marginalized” and have
“very low and somewhere about to none”
representation in services such as
Executive, Judiciary, Education, Health,
Civil Services and Army Services. The
indigenous peoples have been “isolated from
the national political life and mainstream of
development” due to discriminatory policies
of the government. Lack of decentralization
of power “does not provide any opportunity
and place” to the indigenous peoples to par-
ticipate in state affairs. So, “restructuring of
the state” is necessary, Dr Gurung asserted.
He recommended “a federal state based on
ethnicity, language and geographical area”
instead of “a federal state based only on geo-
graphical areas”.

Mr. Dinesh Ghale, Vice Chairperson of
Lawyers’ Association for Human Rights of
Nepalese Indigenous Peoples was of the opin-
ion that the “conventional approach” was still
practiced in the judiciary in Nepal and even
the People’s Movements (both first and sec-
ond) have not tried to make the judiciary
“inclusive”. According to figures provided by
him, Brahmin/Chetry represented 85% in
Supreme Court, 79% in Appellate Court and
86% in District Courts while Indigenous peo-
ples (except Newar) represented only 1.1.% in
Appellate Court, 1.3% in District Courts but
none in the Supreme Court. Newar indige-
nous peoples represented 15% in the
Supreme Court, 14% in Appellate Court and
9.7% in District Courts. He also stated that
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there were only 1,578 Advocates and 1,683
Pleaders belonging to indigenous peoples
(including Newar) who have received license
from Nepal Lawyers’ Council.

Ms. Lucky Sherpa, President of Himalayan
Indigenous Women Network, in her paper,
“Indigenous Women of Nepal-Issues and
Challenges” stated that the indigenous
women of Nepal have not received attention
either from the government of Nepal or from
the civil society groups, including the
women’s movement in Nepal. She regretted
that despite constituting 37.5 percent of the
total female population of Nepal, overall par-
ticipation of indigenous women in political
parties, in decision making bodies including
the National Foundation for Development of
Indigenous Nationalities (NFDIN) and even
in indigenous peoples organisations is mea-
ger and negligible. The “NFDIN Constitution
contains discriminatory clauses against
indigenous women and the member organiza-
tions of NEFIN while proposing the names of
indigenous representatives of NFDIN have
nominated men.” She also highlighted the
discrimination faced by the indigenous
women: “The services and facilities granted
to women are only within the access of
women who belong to so called high caste,
have close relationship with people in power
and have party affiliation and monetary
power. With a few exceptions most indige-
nous women are deprived of such facilities.
Indigenous women’s participation in local
elections, professional and administrative
jobs, cabinet, parliament, judiciary etc is very
low. Most of the women, who have been able
to get in, belong to Bahun-Chhetri groups
(with some exceptions of Newar women, who
are indigenous). The result of such an imbal-
anced representation of the dominant caste
Bahun-Chhetri in various decision making
bodies have made adverse impact on their (IP
women) identity, language, religion and cul-
ture.” She  further lamented that
“Innumerable programmes related to women
development and gender equality are being
implemented in the country. But they do not

involve women from adivasi janajatis (indige-
nous nationalities). The women’s movement
is limited to the castes/communities who
dominate the state affairs, so called high
caste and the elite and to places where mod-
ern facilities are available. Indigenous
women do not have control and access on the
local resources and means.”

Ms. Sarina Gurung, representative of
National Foundation for Development of
Indigenous Nationalities (NFDIN) of Nepal
spoke about both the major achievements and
shortfalls of the NFDIN. She identified sever-
al constraints including low budgetary alloca-
tion (only 3.3 crore), lack of proper infrastruc-
ture including absence of its own building,
problem of implementation of the pro-
grammes which “are not matched” as per the
Act and Regulations of NFDIN, failure to
appoint Vice Chairperson and Member-
Secretary since past 11 months, etc.

Analysing the performance of the NFDIN, Mr
Chandra Kulung, General Secretary, Kirat
Welfare Society stated that NFDIN was an
absolute failure. He pointed out that
NFDIN'’s failure was a result of lack of the
essential components of good governance
such as accountability, transparency, demo-
cratic practices, rule of law, decentralization
of powers and prevalence of rampant corrup-
tion. He regretted that the indigenous repre-
sentatives in the Governing Council of the
NFDIN were excluded from having meaning-
ful participation in the NFDIN. He rued that
“The members of the governing council were
not provided opportunities for serious discus-
sion for over all development of the indige-
nous nationalities to bring them in main-
stream development process.” Mr. Kulung
also accused the NFDIN of functioning in a
secretive and suspicious manner due to pre-
ponderance of influence of the Line Minister
i.e. the Minister of Local Development. He
says, “In almost all instances, only the
Chairman and Member Secretary of the
Executive Committee of NFDIN were
involved in decision making process keeping
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aside the other members of Executive
Committee nominated by NEFIN and the
Governing Council. Annual Report of NFDIN
is not made publicly available. After entering
into some sort of mutual understanding with
some clever members of the Governing
Council, the Executive Officers of NFDIN
impose their decision upon the other mem-
bers who are usually the unsuspecting
indigenous peoples’ representatives.” He fur-
ther charged that the NFDIN was being run
in an undemocratic manner. At the behest of
some of the larger indigenous groups, NFDIN
has not yet given separate recognition to
more than 20 comparatively smaller indige-
nous groups and they are continued to be rec-
ognized within the larger groups.

Dr Sukendu Debbarma, President, Asia
Indigenous Peoples Pact, expressed the view
that the indigenous peoples are what they are
today “because we have not been able to make
space for ourselves”. However, the States
have now understood the very uniqueness of
the indigenous peoples. A democratic country
cannot do away with discrimination against
indigenous peoples because “Neglected
indigenous peoples would mean that a section
of the citizens of that particular country are
being neglected”. Several countries in the
region have established National Institutions
on indigenous peoples such as Scheduled
Tribes and Scheduled Castes Commission of
1989 of India, Indigenous Peoples Rights Act
(IPRA) of Philippines, 1997, National
Foundation for Indigenous Peoples of Nepal,
2002, and Aboriginal and Torres Strait
Islanders  Commission of  Australia.
Establishing institutions for the indigenous
peoples is not enough. Therefore, the indige-
nous civil society must take pro-active role to
make these institutions “very very viable”.

AITPN submitted its model on a “National
Commission on the Adivasis Janjatis of
Nepal”. The model law, among others, pro-

dure of appointment of chief commissioner
and commissioners; procedure for filling up
vacancies of chief commissioner /commis-
sioners; resignation and removal of the
chief commissioner or other commissioners;
term of office of commissioners, terms and
conditions of service of commissioners;
vacancies, etc.; procedure to be regulated by
the commission; officers and other staff of
the commission; offices and departments of
the commission; consultative advisory com-
mittee of the commission for ensuring par-
ticipation of indigenous peoples in the deci-
sion-making, etc.

The model law elaborated the functions and
powers of the commission; powers relating to
inquiries; procedures for inquiry into com-
plaints including statement made by persons
to the commission; persons likely to be preju-
dicially affected to be heard; steps to be taken
after inquiry; submission of annual and spe-
cial reports of the commission.

The model law also provided for the estab-
lishment of the provincial commissions on the
adivasi janjatis.

It also also dealt with finance, accounts and
audit of the proposed commission, and mis-
cellaneous issues like matters not subject to
jurisdiction of the commission; constitution of
expert sub-committees; protection of action
taken in good faith etc.

The model law was discussed threadbare in
Working Group sessions and specific recom-
mendations were made by the Working
Group. These recommendations of the
Working Group were discussed in the plena-
ry session and the draft final model law was
drafted.

The draft final model law was thereafter
translated into Nepali and circulated for com-
ments, deletions, and additions etc to ensure

vided for constitution of a National participation of indigenous peoples who were
Commission on the Adivasi Janjatis; crite- not conversant in English and the final model
ria /qualifications of the members; proce- law was adopted. ]
6 AITPN



3. Statement by Ms Lena Sundh,
Representative of OHCHR-Nepal

Delivered at the National Seminar, Transition in Nepal and the role of
National Institutions on Indigenous Peoples

Dear Friends,

hank you for inviting me here today to
take part in your Seminar on
Transition in Nepal and the Role of
National Institutions on Indigenous Peoples.

I am encouraged to see that the organizers
have taken a broad approach to the situation
of indigenous peoples in Nepal.
I understand that during your
deliberations you will be con-
sidering a variety of issues,
such as ILO Convention 169 on
Indigenous and Tribal Peoples,
indigenous women’s concerns
and regional perspectives of
national institutions  on
Indigenous Peoples, as well as
the pressing current concern of
participation in Nepal's peace
process and, particularly,
indigenous people’s represen-
tation in the Constituent Assembly.

I don't think I need to go into detail for this
audience about the status of indigenous peo-
ples in Nepal. Most of the 59 officially recog-
nized indigenous nationalities, and others not
on that list, are among the poorest of this
country’s poor. Many were disproportionately
affected by the decade-long conflict.

Supporting an end to the marginalization of
Nepal's Janajati Adivasi — along with Dalits,
Madheshis, ex-kamaiyas and other groups —
has been one of three priorities of the Office of
the High Commissioner for Human Rights

since it opened its doors in Nepal in May
2005. As the country moves forward in the
post-conflict phase, this issue is attracting
more of our attention.

I believe that many of you had a chance to
meet with the two Special Rapporteurs and
members of the Sub Commmission on the
Promotion and Protection of Human Rights
who visited Nepal from
Geneva last week. They came
here to trade ideas with civil
society and to then synthesize
what they learned in those dis-
cussions in order to feed rec-
ommendations into the inter-
nal strategy that OHCHR-
Nepal is developing to focus its
work on discrimination and
marginalization. We look for-
ward to seeing the reports that
they will present to the
Human Rights Council and
other UN bodies, and will share those with
you as soon as it is possible.

Although we did not have much time to dis-
cuss the experts’ findings with them before
they left, one of the impressions that they
shared with us is that many indigenous peo-
ples organizations in Nepal are today preoc-
cupied with political considerations. This is
natural given the window of opportunity that
exists in the current post-conflict phase and
based upon the marginalization that you
have faced for more than two centuries. At
the same time, the experts suggested that it
would be useful for leaders of indigenous peo-
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ples to look beyond the upcoming electoral
process and consider more broadly possible
strategies to ensure that the rights of indige-
nous peoples rights — not only civil and polit-
ical rights — are recognized and respected in
the future Nepal. One such strategy is a
ational institution on indigenous peoples,
which you are discussing here.

I have been asked to say something about the
Paris Principles and how they might apply to
such a national institution. As you might
know, the Principles were adopted by the UN
General Assembly in 1993 to provide guid-
ance on the competence, responsibilities,
independence, pluralism and methods of
operation of national human rights institu-
tions.

The Principles include provisions which set
out (in Part B) that both the appointment
process to a national human rights institu-
tion and its membership shall afford all nec-
essary guarantees to ensure the representa-
tion of members of civil society involved in
the protection and promotion of human
rights. These include members of NGOs
responsible for human rights and efforts to
combat racial discrimination, trade unions
and concerned social and professional organi-
zations, such as associations of lawyers, doc-
tors and journalists.

The Paris Principles also assert that a nation-
al institution should be provided with every-
thing required for the smooth conduct of its
activities, in particular adequate funding.
The level of funding should enable it to have
its own staff and premises, in order to be
independent of the government and not be
subject to financial control which might affect
its independence.

Of course, these Principles are applicable in
the case of Nepal's National Human Rights
Commission (NHRC) and OHCHR-Nepal has
repeatedly advocated that they be adhered to
in order to fill the vacant positions of NHRC

Commissioners. Another point is vital,
whether referring to the NHRC in particular
or to any other national institution — it should
not be regarded as a pie to be carved up
among political parties.

Non-partisanship is fundamental to inde-
pendent and effective commissions and other
national institutions. However, this would
not be maintained if members were to be
associated with or identified as representing
specific political parties. Instead, members or
commissioners must represent and be
responsible to, in this case, all of the indige-
nous people of Nepal regardless of their polit-
ical affiliation.

In recent decades, the United Nations has
been associated with the creation of numer-
ous human rights institutions worldwide.
One of the conclusions it has drawn from
those experiences is that no single model of
national institutions can, or should, be recom-
mended as the appropriate mechanism for all
countries. All nations can benefit from the
experience of others, however national insti-
tutions must be developed taking into
account local cultural and legal traditions as
well as existing institutions.

In the field of indigenous peoples in Nepal,
you have the five-year experience of the gov-
ernment’s  National Foundation  for
Development of Indigenous Nationalities
(NFDIN) to draw lessons from and the fast-
rising aspirations of millions of indigenous
people to guide you.

You can also be assured of the support of the
national and international human rights
communities, which are anxious to see
Nepal's indigenous peoples and other margin-
alized groups in positions that will allow
them to participate to the full extent of their
abilities in the political, economic, social and
cultural life of this country. ]

Thank you.
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4. A study on the National Foundation for
Development of Indigenous Nationalities

n 2002, the government of Nepal

established the National Foundation

for Development of Indigenous
Nationalities through a parliamentary Act
for upliftment of indigenous peoples of
Nepal. There are no minimum standards for
the establishment of National Institutions
on Indigenous Peoples. Nor these institu-
tions have any serious engagement with
indigenous peoples and United Nations bod-
ies dealing with indigenous peoples.
However, the indispensability of these
national institutions for realisation of the
rights of indigenous peoples is beyond doubt.

Asian Indigenous and Tribal Peoples
Network (AITPN) undertook the study to
evaluate the effectiveness of the NFDIN. In
the absence of any guidelines on the estab-
lishment of the National Institutions on
Indigenous Peoples, AITPN used the United
Nations Paris Principles on National
Institutions and the Acts establishing the
National Commission on Indigenous Peoples
of the Philippines and the National
Commission on the Scheduled Tribes of
India to evaluate NFDIN.

AITPN examined NFDIN's autonomy - legal,
financial, composition and through
appointment and dismissal procedures;

its powers, functions and jurisdiction;
accessibility of NFDIN to indigenous
peoples; level of awareness among

the indigenous peoples about the NFDIN;
level of cooperation between the NFDIN
and indigenous peoples; operational
efficiency of the NFDIN including staffing,
representative nature and impartiality, and
procedures for establishing accountability
of NFDIN.

The aim of the study was to make appropri-
ate recommendations for strengthening of the
NFDIN by addressing its shortcomings.

However, as this study shows, the NFDIN is
so weak in all the areas that AITPN had to
recommend the repeal of the National
Foundation for Development of Nationalities
Act of 2002 in order to establish a new
National Commission for Adivasi Janjatis.
The NFDIN was useful for ensuring accept-
ance of indigenous peoples in Nepal but its
mandate has no relevance in the post conflict
Nepal. A new institution must be established
to ensure the rights of indigenous peoples in
Nepal and such an institution must comply
with the Paris Principles and draw the best
elements from the existing National
Institutions on Indigenous Peoples.

I. Failure to include the excluded
indigenous peoples

Kiraties are one of the most ancient peoples
of Nepal residing in their ancestral territories
the eastern Himalaya range from time imme-
morial. Presently, they are mostly known
according totheir own distinct mother lan-
guages and cultures.

According to Chandra Singh Kulung of the
Kirat Welfare Society, at the time of the
adoption of the NFDIN Act, many Kirati sub-
groups were not included in the list of indige-
nous peoples of Nepal. While the Kirati sub-
groups such as the Limbu, Yakkha, Sunuwar
and Hayu having a population of population
of 473,457 in 2003 were recognized as indige-
nous peoples, about two dozens Kirati sub-
groups have still not been recognized as
indigenous peoples. These excluded Kirati
sub-groups are (1) Kulung, (2) Chamling, (3)
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Nachhiring, (3) Bahing, (4) Lohorung, (5)
Bantawa, (6) Yamphu, (7) Thulung, (8)
Khaling, (9) Sangpang, (10) Atpahare, (11)
Tilung, (12) Puma, (13) Jerung, (14)
Mewahang, (15) Koyu, (16) Dumi, (17)
Dungmali, (18) Umbule and (19) Chhathare.
The number of these excluded indigenous
peoples is over 800,000.

Article 1.1 and 1.2 of International Labour
Organization Convention No.169 relating to
indigenous peoples refers to self-identifica-
tion. However, both NFDIN and NEFIN, the
recognized representative organisation of
indigenous peoples under the NEFIN Act,
have failed to take measures to include
these excluded indigenous peoples. These
also implies that these indigenous peoples
shall not have ethnic representation in the
Constituent Assembly of Nepal.

Il. Mandate: A governmental agency

With respect to mandate, Principle 2 of the
United Nations Principles on National
Human Rights Institutions (The Paris
Principles) provides that “A national institu-
tion shall be given as broad a mandate as
possible, which shall be clearly set forth in a
constitutional or legislative text, specifying
its composition and its sphere of compe-
tence”.

An examination of the National Foundation
for Development of Indigenous Nationalities
Act of 2002 (hereinafter referred to as
NFDIN Act) shows that the NFDIN certain-
ly does not meet the minimum basic stan-
dards as provided under the Paris
Principles.

Under Section 5 of the NFDIN Act, NFDIN
has the following mandate:

1. to make overall development of the
indigenous nationalities by formulating
and implementing the programs relating
to the social, educational, economic and
cultural development and upliftment of
indigenous nationalities;

2. to preserve and promote the language,
script, culture, literature, arts, history of
the indigenous nationalities;

3. to preserve and promote the traditional
knowledge, skill, technology and special
knowledge of the indigenous nationali-
ties and to provide assistance in its voca-
tional use;

4. to cause the indigenous nationalities to
be participated in the mainstream of
overall national development of the coun-
try by maintaining a good relation, good-
will, and harmony between different
indigenous nationalities, castes, tribes
and communities;

5. to provide assistance in building an equi-
table society by making social, economic,
religious and cultural development and
upliftment of indigenous nationalities.”

The objectives as provided in Section 5 only
provides for “promotion and preservation” of
the economic, social and cultural develop-
ment of the indigenous peoples without any
provision for “protection” of their rights.

Therefore, NFDIN failed to address the viola-
tions of the rights of indigenous peoples. Even
those who lobbied for creation of such an
institution remain unaware about the activi-
ties of NFDIN.

a. Absence of rights-based approach

The main flaw of the NFDIN Act is the
absolute lack of rights based approaches. The
objectives provided under Section 5 which
define the mandate of the NFDIN Act only
provides for “promotion and preservation” of
the social, cultural, economic and educational
development of the indigenous peoples.
Similarly, Section 6 of the NFDIN Act relat-
ing to “functions, duties and powers of the
Foundation” has no reference to rights pro-
vided under the Constitution of Nepal and
international human rights law. Nor is there
any reference to land rights which is crucial
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for social, economic and cultural development
of indigenous peoples.

The NFDIN Act is also equally silent about
the civil and political rights of the indigenous
peoples which are crucial for realization of
economic, social and cultural rights.

b. Most powerless National Institution
The NDFIN is the most powerless National
Institution in comparison to the National
Human Rights Commission or National Dalit
Commission of Nepal.

A national institution must have the power to
intervene against violations of rights (comis-
sion) and failure to take appropriate meas-
ures (ommission). It must be able to investi-
gate and have the powers to (a) compel
appearance of any person including
Government officer, agencies etc before it for
recording his/her statement and information
within his knowledge; (b) compel appearance
of witnesses and examine them; (c) order the
production of any document; (d) compel pro-
duction of any document or copy thereof
which may be in the custody of any govern-
mental or public office; (€) examine evidence;
(f) carrying out or causing to be done an on-
the-spot inspection, ordering the production
of any physical evidence etc.

The Principle 3(b) of the Paris Principles pro-
vides that any national institution shall “(b)
hear any person and obtain any information
and any documents necessary for assessing
situations falling within its competence.”

However, NFDIN has not been provided with
any such power or authority. It can neither
receive a complaint nor can it initiate any cor-
rective/remedial action on its own (suo motu)
in cases of violations of the rights as provided
in the objectives of NFDIN under Section
(5)(1). Therefore, NFDIN does not have the
subpoena powers.

This is despite the fact that National
Foundation for Development of Indigenous

Nationalities was established later than the
National Human Rights Commission. The
National Human Rights Commission estab-
lished under the Human Rights Commission
Act of 1997 have the powers to conduct
inquiries and investigations upon a com-
plaint from the victim or any person on his
behalf or upon information received from any
source, or on its own initiative.

The NHRC can specifically investigate (1)
violation of human rights and abetment
thereof, and (2) carelessness or negligence in
the prevention of violations of the human
rights by any person, organization or author-
ity concerned.*

The NHRC also has the subpoena powers and
is therefore able to compel co-operation of
others, including the Government agencies in
its inquiry and investigation.

Even the National Dalit Commission (NDC)
which was not created by any statute has a
broader mandate than that of the NFDIN.
Among others, the mandate of the NDC
includes to suggest timely changes in legal
and policy arrangements for Dalit rights,
make recommendations to implement inter-
national instruments to which Nepal is a
party, monitor and coordinate NGOs on dalit
upliftment, launch programmes on social
awareness to end social discrimination and
untouchability, receive petitions and act as
per the existing law, and draft a bill to make
legal arrangements concerning the National
Dalit Commission.?

Unlike the National Human Rights
Commission or the National Dalit
Commission which can issue directions to the
governments, Section 22 of the NFDIN Act
provides that Nepal Government may give
necessary directions to the NFDIN!

c. NCDN to NFDIN:

Regression of mandate

The National Foundation for Development of
Indigenous Nationalities (NFDIN) was estab-

AITPN
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Under Section 7 of the NFDIN Act, the Governing Council comprises of 93 members from diverse

background.

(&) Prime Minister Chairman
(b) Minister/State Minister of the Ministry of Local Development Co-chairman
(c) One person nominated by the chairman of the council from among

three indigenous nationalities recommended by a recommendation
committee formed under sub-section (2) from among the persons who
have made remarkable contribution to the upliftment and

development of indigenous nationalities, Vice Chairman
(d) Six persons on party representative basis as prescribed from

among the indigenous nationalities members representing

in the House of Representatives, Member
(e) Three indigenous nationalities members of the National

Assembly as prescribed having regard to the structure of

the National Assembly Member
(f)  Vice-chancellor of the Royal Nepal Academy or a member

designated by him Member
(@) Member, National Planning Commission,

(looking after the concerned matter) Member
(h) Secretary, Ministry of Local Development Member
(i)  Secretary, Ministry of Finance Member
(J)  Secretary, Ministry of Culture, Tourism and Civil Aviation Member
(k) Secretary, Ministry of Education and Sports Member
() Persons nominated by the Co-chairman, on recommendation of

the federation of the indigenous nationalities out of the unions and

associations of the indigenous nationalities referred to in the schedule

affiliated to the federation, one person from each indigenous nationalities

and in the case of indigenous nationalities, if there exists any,

not affiliated to the federation of indigenous nationalities one person

each from such indigenous nationalities, Member
(m) Ten women nominated by Nepal Government two from each

development region from among the indigenous nationalities

women who have contributed to the upliftment of the

indigenous nationalities, Member
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(n) Two persons nominated by Nepal Government from among
the tradesman, industrialists and donor of the indigenous

nationalities community,

(0) Members of the executive committee

Member

Member

(p) Person nominated by the Co-chairman of the council on
recommendation of the Vice-chairman of the council from among
the persons of indigenous nationalities who have made special

contribution to the upliftment of indigenous nationalities”.

lished in 2002 to provide for a permanent
institution for the overall development of the
indigenous peoples. The NFDIN Act was
brought to create a permanent institution
and to replace the erstwhile National
Committee for Development of Nationalities
(NCDN) created in 1996 to address the con-
cerns of the indigenous peoples.

A comparison of the mandates, powers and
functions of both NFDIN and NCDN shows
that the NFDIN is indeed weaker than the
NCDN. There was a regression of power and
functions.

Among others, the NCDN functions were (i)
preparation of profiles of 61 ethnic groups; (ii)
removal of such words, sentence and essence
that humiliates and dominates or harasses
the dignity of the indigenous peoples from the
curriculum and text books of educational
institutions; (iii) revitalizing the highly mar-
ginalized indigenous peoples; (iv) to get
patent rights over traditional skills technolo-
gy of the indigenous peoples; (v) to imple-
ment the International conventions and
Declarations; (vi) to assist in Cultural
Projects of the indigenous peoples; and (vii) to
emphasize on institutional development. The
NCDN'’s functions reflected rights based
approaches and were more progressive in
nature.

When the NFDIN Act was enacted, Sections
5 and 6 only provided for development of the
indigenous peoples in respect of their social

Member- secretary

and cultural rights. The implementation of
the international conventions and declara-
tions was deleted!

[ll. Compaosition

a. Governing Council: Too large to be
effective

In its report of 1996, “Establishment of the
Foundation for the Upliftment of
Nationalities” the Task Force proposed only
27 members of the Governing Council. It was
provided that within that 27 members, 2/3rd
members should be indigenous peoples.
There was no proposal for representation
from the indigenous communities as provided
Section 8(1)(I) of the NFDIN Act. However,
following intense lobbying by the indigenous
peoples, the Government accommodated one
representative from each of the 59 recognized
indigenous communities in the Governing
Council.

The total number of Governing Council mem-
ber is 93. Under Section 8(3) of the NFDIN
Act, at least half of the total of 93 members
i.e. 47 members of the Governing Council
shall have to be present in order to form quo-
rum for a meeting of the Council.

The Governing Council is so disproportion-
ately large that it rendered the NFDIN inef-
fective and useless. Any major decision of
the Governing Council should be passed in
any of the only two annual meetings in
which at least 50 percent of the Members
are present.

AITPN
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b. Selection of the members: Prime
Minister to report to the Local
Development Minister

Principle 3 of the Paris Principles on
National Human Rights Institutions states
that “In order to ensure a stable mandate for
the members of the national institution,
without which there can be no real inde-
pendence, their appointment shall be effect-
ed by an official act which shall establish the
specific duration of the mandate. This man-
date may be renewable, provided that the
pluralism of the institution’s membership is
ensured.”

There are no criteria for selection of the 59
indigenous members of the Governing
Council of NFDIN. Neither the NFDIN Act
nor the Rules of Procedures define the crite-
ria or procedure for selection of the indige-
nous members.

The government members of the Governing
Council are Secretaries to the Government of
Nepal and being employees of the govern-
ment, they cannot play any independent role.
In fact, the overwhelming presence of the gov-
ernment officials ensured that there is no
independence.

The Chairman of the Governing Council is
the Prime Minister and co-Chairman is the
Minister/State Minister of the Ministry of
Development. In its Report, “Establishment
of the Foundation for the Upliftment of
Nationalities”, the Task Force proposed the
Prime Minister as the Chairman of the
Governing Council to ensure coordination
and cooperation from the concerned min-
istries. It was hoped that the Prime Minister
will bring necessary authority for enforcing
the decisions of the Foundation on the gov-
ernment. However, no Prime Minister ever
attended any meeting of the Governing
Council of the NFDIN.

What is more bizzare is the Section 23 of
the Act which mandatorily requires the
NFDIN to liaise with the Government of

Nepal through the Ministry of Local
Development. Therefore, the NFDIN's
Governing Council which is headed by the
Prime Minister grotesquely makes itself
subservient to the Local Development
Minister!

c. Pluralism does not include gender!
On composition and guarantees for inde-
pendence and pluralism, Principle 1 of the
Paris Principles states that “The composi-
tion of the national institution and the
appointment of its members, whether by
means of an election or otherwise, shall be
established in accordance with a procedure
which affords all necessary guarantees to
ensure the pluralist representation of the
social forces (of civilian society) involved in
the protection and promotion of human
rights, particularly by powers which will
enable effective cooperation to be estab-
lished with, or through the presence of, rep-
resentatives of;

(@) Non-governmental organizations respon-
sible for human rights and efforts to com-
bat racial discrimination, trade unions,
concerned social and professional organi-
zations, for example, associations of
lawyers, doctors, journalists and eminent
scientists;

(b) Trends in philosophical or religious
thought;

(c) Universities and qualified experts;
(d) Parliament;

(e) Government departments (if these are
included, their representatives should
participate in the deliberations only in an
advisory capacity).”

The Governing Council comprising of
93 persons should ideally ensure pluralism.
But there are no procedures to ensure
representation from different fields which
fall within the mandate of NFDIN.
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There is no mandatory provision for gender
representation. Consequently, majority of the
Governing Council are men.

IV. Resources

Principle 2 of the Paris Principles provides
that “The national institution shall have an
infrastructure which is suited to the smooth
conduct of its activities, in particular ade-
quate funding. The purpose of this funding
should be to enable it to have its own staff
and premises, in order to be independent of
the Government and not be subject to finan-
cial control which might affect its independ-
ence.”

The proposal on “NFDIN Institutional
Strengthening” submitted by the NFDIN to
the Department for International
Development (DFID) of the United Kingdom
lucidly explains the acute lack of financial
and human resources of the NFDIN and how
it has caused ineffectiveness of NFDIN.

The NFDIN in its proposal stated:

“NFDIN is a newly established institu-
tion facing many challenges ...It has lim-
ited financial, human, material, and
informational resources and is working
amidst serious policy gaps and inconsis-
tencies concerning ethnic issues.
Although it has received a reasonable
amount of government funding it lacks
funds for institutional development
including training its current staff and
the staff it plans to recruit. Delays in
approving the foundation’s recently
drafted rules are preventing the recruit-
ment of much needed staff. It particular-
ly lacks high level officer staff with only
one out of the planned nine first and sec-
ond class gazetted officers in post. Most
governing council members, especially
the IPO representatives, have a limited
capacity to carry out their responsibilities
and influence decision-makers. Also, it
has yet to establish an out of Kathmandu
presence, as envisaged in the government

policy document, while it is focusing on
building up its central presence.

Lack of human and financial resources has
led to the foundation’s main problems of:

- lack of strategic planning and unsatisfac-
tory short term planning;

- lack of capacity to manage and monitor
programmes and projects;

- poor monitoring and inadequate informa-
tion management;

- limited policy input to the government;

- weak functional linkages to encourage
line ministries, local government and
other governmental and donor agencies
to work to benefit janajatis; and

- lack of initiatives to empower IPOs.”

There is no doubt that the NFDIN has been
provided very little resources.

a. Lack of financial resources

The meager amount of budgetary allocation
received annually by the NFDIN explains as
to why it has failed. The annual budgetary
allocation to NFDIN was Nepalese Rupees
(NPR) 16,950,000 during the Fiscal Year
2002-2003; NPR 22,250,000 during the Fiscal
Year 2003-2004; NPR 24,700,000 during the
Fiscal Year 2004-2005; NPR 33,000,000 dur-
ing the Fiscal Year 2005-2006; and NPR
33,000,000 during the Fiscal Year 2006-2007.

However, even the same would be much less-
er if it is calculated on the basis of the grant
actually released to the NFDIN. The budget-
ary allocations have not been released fully
by the Ministry of Finance. NFDIN received
only NPR 5,650,000 during 2002-2003; NPR
20,950,000 during 2003-2004; NPR
22,411,000 during 2004-2005; and NPR
26,143,000 during 2005-2006; and only NPR
6,357,000 so far for the current fiscal year.
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FY Approved Actually released
2002-2003 16,950,000 5,650,000
2003-2004 22,250,000 20,950,000
2004-2005 247,00,000 22,411,000
2005-2006 33,000,000 26,143,000

The government does not even provided approved grants. ...

Calculate how much was not provided.

Budget Allocated for NCDN/NFDIN

Nepalese English Year Budget Population of Per Head
Fiscal Year Allocated I/Ns(IPs) Budget
053/54 1996/97 2300000
054/55 1997/98 6300000
055/56 1998/99 7000000
056/57 1999/00 15000000
057/58 2000/01 15000000 8,272,551 1.81
058/59 2001/02 15000000 8,458,683 1.77
059/60 2002/03 16950000 8,649,004 1.96
060/61 2003/04 22250000 8,843,606 2.52
061/62 2004/05 24700000 9,042,588 2.73
062/63 2005/06 33000000 9,246,046 3.57
063/64 2006/07 33000000 9,454,082 3.49
Total 190500000

Note: Populations are projected with 2.25% annual growth rate

The
approved grant.

government seldom provides the

During the Fiscal Year 2002-2003, the
NFDIN received only NPR 5,650,000 against

the
16,950,000.

approved annual

grant of

NPR

During the Fiscal Year 2003-2004, it received
only NPR 20,950,000 against the approved
annual grant of NPR 22,250,000.

During the Fiscal Year 2004-2005, it received
only NPR 22,411,000 against the approved
annual grant of NPR 247,00,000.

During Fiscal Year 2005-2006, it received
only NPR 26,143,000 against the approved
annual grant of NPR 33,000,000.

During the Fiscal Year 2006-2007, the
Ministry of Finance approved only NPR
33,000,000 which is only 47.14 per cent of the
annual budget of NPR 70,000,000 proposed
by the NFDIN. Out of the total approved
annual budget, NFDIN received only NPR
6,357,000 so far.

According to Mr Chandra Kulung of Kirat
Welfare Society it is simply not possible for
NFDIN to accomplish its objectives given the
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lack of adequate funds. Projected at 2.25%
annual growth, the indigenous people’s popu-
lation was 8,649,004 during 2002-2003 and
the total budgetary allocation was mere NPR
16,950,000. Therefore, budgetary allocation
for each indigenous people was only NPR
1.96. Similarly, per head budgetary allocation
was only NPR 2.52 for 8,843,606 indigenous
people during 2003-2004; NPR 2.73 for
9,042,588 Indigenous peoples during 2004-
2005; NPR 3.57 for 9,246,046 indigenous peo-
ples during 2005-2006; and NPR 3.49 for
9,454,082 during 2006-2007.

Apart from the above funding by the
Government of Nepal, NFDIN submitted a
proposal titled, “NFDIN Institutional
Strengthening Project” to the DFID for project
management, equipment support, manage-
ment capacity development and increasing
the role for policy influence, monitoring and
providing services. DFID approved NPR
2,927,219 against the proposed grant of NPR
46,743,073.00.

b. Lack of personnel

The NFDIN in its proposal to DFID accepted
that “Most Governing Council members,
especially the representatives from indige-
nous peoples’ organizations, have a limited
capacity to carry out their responsibilities
and influence decision-makers.”

The National Foundation’s Executive
Committee, which is the implementing
authority, is chaired by the Governing
Council’'s Vice-chairperson. The Vice-
chairperson is assisted by the Member
Secretary and three other Members of
the Executive Committee. The posts of the
Vice-chairperson and Member Secretary
are full time executive posts. However,
for the last about one year, both these post
has been lying vacant and the
administration of NFDIN is being run
by a junior officer of the rank of a Deputy
Secretary, who by any yardstick does not
have the required experience, expertise
and influence.

As of July 2004, NFDIN had only 26 staff, all
of whom were hired on temporary basis while
it needed at least 52 staff for normal function-
ing. Because of the delay in approving its
Rules of Procedure by the Governing Council,
no staff could be appointed. It had only one
high level officer against a planned strength
of nine posts of first and second class gazetted
officers. Till the approval of its Rule of
Procedures in 2006, the functions of the
National Foundation were carried out by
temporary staffs.

The situation has not improved much even
after approval of the Rules of Procedures in
2006. The total sanctioned staff strength of
the NFDIN is 52. These includes 4 posts of
First Class Officer, 5 posts of Second Class
Officer, 10 posts of Third Class Officer, 15
posts of 5th Level Assistants, 3 posts of 4th
Level Assistant, and 15 other uncategorized
posts. Only 2 posts of First Class Officer in
the Administrative Department have been
filled leaving 2 such posts in the Technical
Department vacant for the last five years.
Similarly, 1 post i.e. Senior Research officer
out of the 2 posts of Second Class Officers in
Technical department; 7 posts of Third Class
Officer — 2 out of 7 in Administrative depart-
ment and 2 out of 3 in the Technical depart-
ment; all 3 posts of 5th level Assistant in
Technical department; and 1 other uncatego-
rized post are lying vacant as on date. The
lack of staff has been seriously affecting the
functions of the NFDIN thereby depriving the
indigenous peoples from even those limited
benefits envisaged under the NFDIN Act.

According to a paper submitted at the
“National Seminar: Transition in Nepal and
the Role of National Institutions” by Ms.
Sarina Gurung, Information Officer of
NFDIN, the process of regularization of the
staff has not proceeded smoothly.

c. Lack of autonomy over resources

The autonomy over resources also, to a large
extent, determines independence of any
National Institution. If the procedures for
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approval or sanction of resources - finance and
staff — are arbitrary or dependent upon whims
and fancies of the Government / a particular
ministry of the Government, any National
Institution can become meaningless.

Section 16 of the NFDIN Act provides —
“16. Fund of the Foundation

1. The Foundation shall have its separate
fund.

2. The following amounts shall be credited
to the fund:-

- amount received from
Government,

- loan amount received from a foreign gov-
ernment or international union and asso-
ciation,

- donation, assistance, grant or any other
amount to be received from a foreign gov-
ernment or international union and asso-
ciation or person,

- amount received as donation, assistance
from a person or association,

- amount received for the service made
available by the foundation, and

- amount received from any other sources.

Nepal

3. The Foundation shall be required to
obtain the approval of Nepal
Government to receive the amount under
clause (b) of sub-section (2) and shall be
required to give pre information to Nepal
Government to receive the amount under
clause (c).

4. All expenses to be incurred by the
Foundation shall be borne from the fund
under sub section (1).

5. All amounts to be received by the
Foundation shall be deposited into a
bank by opening an account in the name
of the Foundation in such bank.

6. The operation of the account of the fund
of Foundation shall be as prescribed”.

Sub-section 1 of the section 16 provides that
the NFDIN shall have its separate fund but
this does not necessarily mean having finan-
cial autonomy. ‘Separate fund’ is meant only
for its internal accounting and management.
There is no separate fund for NFDIN from
the consolidated fund of Nepal. The size of
allocation of annual grant of the NFDIN
depends upon the decision of the
Government. The Ministry of Finance nor-
mally allocates depending upon the extent of
utilisation or disbursement and regularities
in clearances.

In its Report of 1996 titled, “Establishment of
the Foundation for the Upliftment of
Nationalities”, the Task Force stressed upon
the need for financial autonomy of the
National Foundation through self-reliance.
To achieve financial sustainability, Task
Force proposed that “NFDIN should create a
Trust Fund and accumulate at least NPR 10
billion with in five years a Trust Fund”.

But none of the recommendations made by
the Task Force was implemented.

d. Comparison with the NHRC

Section 15 of the Human Right Commission
Act of 1997 which provides for “Financial
Management” of the NHRC does not pre-
scribe any fixed amount of money that the
NHRC would be sanctioned annually. The
NHRC is empowered to obtain as much
resources and means from different agen-
cies including national and international
donors by way of grants as are required for
the smooth performance of its functions. To
obtain such means and resource, it does not
require approval of the Government of
Nepal.

However under Section 16 of the of the
NFDIN Act, the NFDIN receives a fixed
amount of annual grant irrespective of
whether the same is adequate or not to effec-
tively carry out its functions. In addition,
under 16(3) the NFDIN must take approval
from the government to receive donation,
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grant, assistance, consultancy fees from
national and international donors.

V. Physical Accessibility

With regard to the aspect of physical acces-
sibility of the NHRIs, the Paris Principles
provides, “within the framework of its oper-
ation, the national institution shall:
Establish working groups from among its
members as necessary, and set up local or
regional sections to assist it in discharging
its functions.”

There is only one office i.e. the Headquarters
of the NFDIN situated at Kathmandu.
Although Section 15 of the NFDIN Act
empowers the NFDIN to constitute and dele-
gate powers to Sub-Committees or task force,
no such Sub-Committee or Task Force has
been constituted nor has any regional office
been established. In the absence of any
regional office, the indigenous peoples from all
the five regions have to come to Kathmandu
although it is very far off and costly.

VI. Awareness among indigenous
peoples on the NFDIN

Public education/dissemination of information
on the rights of the victims or the probable vic-
tims is one of the important responsibilities of
NHRIs. The Paris Principles provides: “A
national institution shall, inter alia, have the
following responsibilities: ..... (9) To publicize
human rights and efforts to combat all forms
of discrimination, in particular racial discrim-
ination, by increasing public awareness, espe-
cially through information and education and
by making use of all press organs.”

In sub-sections 4 and 5 of Section 6, the
NFDIN Act provides:

“6. To attain the objectives under Section 5,
the functions, duties and powers of the
Foundation shall be as follows:

1. to publish the history and literature
of indigenous nationalities (sub-section 4);

2. with the assistance of other bodies con-
cerned with language, literature, to pre-
pare and publish or cause to be published
the dictionary of the language of indige-
nous nationalities(sub-section 5);

3. to establish archives and museum that
give identity of the language, culture,
history, tradition of the indigenous
nationalities(sub-section 6);

4. to establish a school that teaches the
language of the indigenous nationalities
at least up to primary level (sub-section
7);and

5. to collect and manage information per-
taining to indigenous nationalities(sub-

”

section 9)....".

There are 59 indigenous nationalities that
have been identified and recognized as
“Adivasi janjatis” as provided in Schedule | of
the NFDIN.

But there are only seven published books
titled — An Introduction to Tharu Culture; A
Basic Baram-Nepali-English Dictionary;
Adibasi Janajati Mahila Sambhabdhi
Kanooni Shaksharta Pustika; Loponmukh
Adibasi Janajatika Nimit Ayojit Abolokan

Bharman-2062; Vishwa Adibasi
Dashak:Upalavdhi;  Samassya Ra
Samadhanka Upaayharu; Notes on

Kusunda Grammar (a language isolated of
Nepal);

and Nepal Adibasi Janajati Matribhashako
Sthiti:Ek vishleshan under the section
“NFDIN Published Books” available in its
official website. Majority of the Adibasi
Janajatis are unaware of the activities of
the NFDIN.

Because of its narrow and incomplete man-
date, the NFDIN is also not empowered to
highlight the violations of civil and political
rights of the Adibasi Janajatis.
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VII. Conclusion

Among the achievements of NFDIN, the only
visible one is the recognition of the existence
of indigenous peoples/nationalities in Nepal.
The NFDIN has miserably failed to accom-
plish any of its objectives as provided in
Section 5 of the NFDIN Act.

The National Foundation for the Development
of Indigenous Nationalities cannot be consid-
ered as a national institution under any yard-
stick. Apart from pluralistic composition of its
members, the NFDIN Act does not conform to
any of the other basic requirements provided
under the Paris Principles.

The NFDIN has neither the mandate of a
national institution aimed at protecting and
promoting the rights nor autonomy over
resources nor does it has the required
expertise to effectively protect and promote
the rights of indigenous peoples. It merely
serves as an instrument of the government
to coopt indigenous leaders. It is not man-
dated to protect and promote the rights of
the Janjatis.

Hence, a weak institution like National
Foundation for Development of Indigenous
Nationalities should not have any place in
the post conflict Nepal. [
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5. Model law on a National Commission
on the Adivasi Janjatis of Nepal

Adopted at the National Seminar on Transition in Nepal and the Role of
National Institutions on Indigenous Peoples

(An  Act further to amend Interim

Constitution of Nepal of 2007)

n Act to provide for the establishment

of an autonomous “National

Commission on the Adivasi Janjatis”
in Nepal for better protection and promotion
of their rights and for matters connected
therewith or incidental there to.

Chapter I:

PRELIMINARY

1. Short title, extent and commencement

(1) This Act may be called the National
Commission on the Adivasi Janjatis Act
of 2007.

(2) It extends to the whole of Nepal.

(3) It shall be deemed to have come into
force on the ..... th day of ....... , 2007.

2. Definitions
(1) In this Act, unless the context otherwise
requires-

(&) “Recommendation Committee” refers to
appointing committee under Section 5 of
the Act.

(b) “Indigenous peoples” refers to indigenous
nationalities recognized by national and
international laws under practiced criteria

(c) “Chief Commissioner” means the Chief
Commissioner of the Commission;

(d) “Commission” means the National
Commission on the Adivasi Janjatis
under section 3;

(e) “Rights” means the rights of indigenous
peoples stipulated under national and
international human rights instruments;

(f) “Commissioner” means a Commissioner
of the Commission; and

(g) “Notification” means a notification pub-
lished in the official Gazette;

Chapter I1:

THE NATIONAL COMMISSION ON THE

ADIVASI JANJATIS

3. Constitution of a National Commission

on the Adivasi Janjatis

(1) The Government of Nepal shall consti-
tute an autonomous body to be known as
the National Commission on the Adivasi
Janjatis to protect, promote and defend
human rights, fundamental freedoms
and other rights and interests of the
indigenous peoples with due regard to
their beliefs, customs, traditions and
institutions and shall exercise the pow-
ers conferred upon, and perform the
functions assigned to it, under this Act.

(2) The Commission shall consist of:
(@ Chief Commissioner and

(b) eight other Commissioners.
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(3) There shall be a Secretary-General who
shall be an indigenous person. He will
be the Chief Executive Officer of the
Commission and shall exercise such
powers and discharge such functions as
the Commission may delegate to him.
The Secretary General need not be a
government officer and should possess
experiences at national and interna-
tional level.

(4) The headquarters of the Commission
shall be at Kathmandu and the
Commission may establish offices/region-
al offices at other places in Nepal.

4. Criteria /Qualifications
(1) The Chief Commissioner
Commissioners must be:

and the

(&) Nepalese citizens;

(b) bonafide members of indigenous nation-
alities as recognized under the law;

(c) experienced in indigenous peoples’
issues and have worked for at least 7
years with an indigenous community
and/or any government agency
involved in indigenous peoples’ issues
and holds at least a bachelor degree;

(d) have the ability, integrity and standing
for selflessness to the cause of justice for
the indigenous peoples.

(2) The composition of the Commissioners
shall reflect the diversity of
the indigenous peoples including
equal representation from three
different regions respectively
mountain region, hill region and Terai
region.-

(3) The Commission shall have at least 50%
women members whose appointment
shall reflect the geographical diversity;

(4) The Commission shall also have at least
one retired judge of Nepal as a
Commissioner who does not have to
belong to an indigenous community.

5. Procedure of appointment of Chief

Commissioner and Commissioners

(1) The Chief Commissioner and
Commissioners shall be appointed by the
Head of State on the recommendation of
the “Recommendation Committee” con-
sisting of the following members:

(@) The Prime Minister
(b) Speaker of the National Assembly

(c) Leader of the Opposition in the National
Assembly

(d) Three representatives of Advisory
Consultative Committee which shall for
the first term be constituted by the
Governing Council of the National
Foundation for Development of
Indigenous Nationalities (NFDIN).

The Recommendation Committee members
shall appoint a Chairperson among them-
selves and two-third members shall form the
quorum.

(2) The procedures of receiving the nomina-
tion by the Recommendation Committee
shall be as under:

(@) The Secretary General of the National
Commission on the Janjati Adivasis shall
issue a notification inviting nominations
to fill up the vacant posts of Chief
Commissioner and other Commissioners,
and for appointment for the first term,
Director of NFDIN shall serve as the
Secretary of the Recommendation
Committee;

(b) Such invitation for nomination shall be
pasted on the notice board of the
Commission, notified through publica-

22

AITPN



NFDIN of Nepal: Obsolete and Outdated

tion in all national newspapers of Nepal
and other communication systems like
internet;

(c) The period of filing nomination shall be
at least one month from the date of the
notification;

(d) After the expiry of the date of filing nom-
inations, the Secretary General shall
issue a public notice inviting comments
from the indigenous peoples (individuals
and organizations) on candidature of all
the nominees and the details of the nom-
inees including names, address, educa-
tional qualifications, work experience
etc. before placing the nominations for
consideration of the Recommendation
Committee and the information pertain-
ing to all the nominees shall be made
public;

6. Procedure for filling up vacancies of

Chief Commissioner /Commissioners

(1) In case of resignation or removal
according to Clause 7 provided under
the Act, the procedure for filling up the
vacancy must be completed within
three months after resignation or
removal of the Chief Commissioner or
any Commissioner;

(2) In case of retirement or completion of the
terms of office of the Chief
Commissioner/any other Commissioners,
the procedure for filling up the vacancy
be completed prior to the retirement or
completion of the term of the concerned
Chief Commissioner/ Commissioners;

7. Resignation and removal of the Chief

Commissioner or other Commissioners

(1) The Chief Commissioner or any
Commissioner may, by notice in writing
under his/her hand addressed to the
Head of State, resign his/her office.

(2) Subject to the provisions of sub-section
(3), the Chief Commissioner or any other

Commissioners shall only be removed
from his/her office by the initiative of the
Recommendation Committee or upon
recommendation by any indigenous com-
munity on the ground of proven misbe-
haviour or incapacity after the Supreme
Court, on reference being made to it by
the Recommendation Committee, has,
on inquiry held in accordance with the
procedure prescribed in that behalf by
the Supreme Court, reported that the
Chief Commissioner or such other
Commissioner, as the case may be, ought
on any such ground to be removed.

(3) Notwithstanding anything in sub-section
(1), the Head of State on the advice of the
Recommendation Committee may by
order remove from office the Chief
Commissioner or any other Commissioner
if the Chief Commissioner or such other
Commissioners, as the case may be;

(a) is adjudged an insolvent; or

(b) engages during his/her term of office in
any paid employment outside the duties
of his/her office; or

(c) is unfit to continue in office by reason of
infirmity of mind or body; or

(d) is of unsound mind and stands so
declared by a competent court; or

(e) is convicted and sentenced to imprison-
ment for an offence involves moral turpi-
tude.

8. Term of office of Commissioners

(1) A person appointed as Chief
Commissioner shall hold office for a term
of five years from the date on which
he/she enters upon his/her office.

(2) A person appointed as a Commissioner
shall hold office for a term of five years
from the date on which he/she enters
upon his/her office and shall be eligible
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for re-appointment for another term of
five years.

9. Commissioner to act as Chief

Commissioner or to discharge his/her

functions in certain circumstances

(1) In the event of the occurrence of any
vacancy in the office of the Chief
Commissioner by reason of his/her death,
resignation or otherwise, the Commi-
ssioners can authorize one of the Commi-
ssioners to act as the Chief Commissioner
until the appointment of a new Chief
Commissioner to fill such vacancy.

(2) When the Chief Commissioner is
unable to discharge his/her functions
owing to absence on leave or otherwise,
such one of the Commissioners may be
authorized to discharge the functions of
the Chief Commissioner until the date
on which the Chief Commissioner
resumes his/her duties.

10. Terms and conditions of service of
Commissioners

The salaries and allowances payable to, and
other terms and conditions of service of the
Commissioners shall be such as may be pre-
scribed by the government of Nepal. Provided
that neither the salary and allowances nor the
other terms and conditions of service of a
Commissioner shall be varied to his/her disad-
vantage after his/her appointment.

11. Vacancies, etc., not to invalidate the
proceedings of the Commission

No act or proceedings of the Commission shall
be questioned or shall be invalidated merely
on the ground of existence of any vacancy or
defect in the constitution of the Commission.

12. Procedure to be regulated by the

Commission

(1) The Commission shall meet at such time
and place as the Chief Commissioner
may think fit.

(2) The Commission shall regulate its own
procedure.

(3) All orders and decisions of the
Commission shall be audited by the
Secretary-General or any other officer of
the Commission duly authorized by the
Chief Commissioner.

13. Officers and other staff of the

Commission

(1) The Government of Nepal shall make
available to the Commission:

(a) an officer who shall be an indigenous per-
son and serve as the Secretary-General
of the Commission and hold the rank of
the Secretary to the Government of
Nepal

(b) such investigative staff and officers as
may be necessary for the efficient per-
formance of the functions of the
Commission.

(2) Subject to such rules as may be made by
the Government of Nepal in this behalf,
the Commission may appoint such other
administrative, technical and scientific
staff as it may consider necessary.

(3) The salaries, allowances and conditions
of service of the officers and other staff
appointed under sub-section (2) shall be
such as may be prescribed.

(4) Subject to such rules as adopted by
the Commission, it may hire consult-
ants/ staff who are independent of the
staff provided by the government of
Nepal.

14. Offices and departments of the
Commission

The Commission, among others, shall have
the following offices which shall be headed by
indigenous persons and be responsible for the
implementation of the policies hereinafter
provided:
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Policy, Planning and Research and
Advocacy office will be responsible for
formulation of appropriate policies and
programs for indigenous peoples such as,
but not limited to, the development of a
Five-Year Master Plan for the indige-
nous peoples. The Commission shall
endeavor to assess the plans and make
necessary rectifications in accordance
with the changing situations. The Office
shall also undertake the documentation
of customary law and shall establish and
maintain a Research Center that would
serve as a depository of ethnographic
information for monitoring, evaluation
and policy formulation. It shall assist the
legislative branch of the government in
the formulation of appropriate legislation
on indigenous peoples;

Education and Culture Office will ensure
effective implementation of the educa-
tion, cultural and health rights of the
indigenous peoples. It shall assist, pro-
mote and support community schools,
both formal and non-formal, for the ben-
efit of the indigenous communities, espe-
cially in areas where existing education-
al facilities are not accessible to members
of the indigenous groups. It shall admin-
ister all scholarship programs and other
educational rights intended for indige-
nous people’s beneficiaries in coordina-
tion with the Ministry of Education,
Culture and Sports and other related
agencies. It shall also undertake special
programs to preserve and promote the
languages and traditional knowledge of
the indigenous peoples.

Office on Socio-Economic Services and
Special Concerns will coordinate with
pertinent government agencies specially
charged with the implementation of var-
ious basic socio-economic services, poli-
cies, plans and programs affecting the
indigenous peoples to ensure that the
same are properly and directly enjoyed
by the indigenous peoples. It shall also be

d)

e)

)

9)

h)

responsible for such other functions as
the Commission may deem appropriate
and necessary;

Women Rights Cell which, among others,
shall design and implement the pro-
grammes of the Commission pertaining
to indigenous women.

Youth and Child Rights Cell which, among
others, shall design and implement the
programmes of the Commission pertaining
to indigenous youths and children.

Office of Empowerment and Human
Rights will ensure the enjoyment of the
human rights and fundamental freedoms
by the indigenous peoples. It shall,
among others, undertake capacity build-
ing programmes, participation of indige-
nous peoples at all levels of decision-
making and intervene against violations
of the rights of indigenous peoples.

Administrative Office, among others,
shall provide the Commission with eco-
nomic, efficient and effective services
pertaining to personnel, finance, records,
equipment, security, supplies and related
services.

Legal Affairs Office shall, among others,
advice the Commission on all legal mat-
ters concerning indigenous peoples and
providing legal assistance to indigenous
peoples in litigations.

Other Offices - The Commission shall have
the power to create additional offices or
regional offices in all development regions
or wherever it may deem necessary.

15. Consultative Advisory Committee of
the Commission
(1) It shall be the duty of the National

Commission on the Adivasi Janjatis to
inform and consult the Consultative
Advisory Committee which shall have
the mandate to:
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advise the Commission on matters relat-
ing to the problems, aspirations and
interests of the indigenous peoples; and

nominate indigenous representative to
the “Recommendation Committee” for
selection of the Commissioners.

The Consultative Advisory Committee
shall consist of one representative of each
indigenous community and the diversity
of indigenous peoples including represen-
tation of women shall be ensured.

The Consultative Advisory Committee
shall meet twice a year or on an urgent
basis as required;

For the first term, the Governing Council
of the National Foundation for
Development of Indigenous Nationalities
shall serve as the Consultative Advisory
Committee for a period of two years;

The Commission shall serve as the
Secretariat for nomination of the
Consultative Advisory Consultative
Committee as per the procedure laid
down for nomination of the members of
the Governing Council of the National
Foundation  for  Development of
Indigenous Nationalities.

Chapter IlI:

FUNCTIONS AND POWERS OF THE
COMMISSION

16. Functions and powers of the
Commission

@)

)
(@)

It shall be the duty of the Government of
Nepal to inform and consult the
Commission on all major policy matters
affecting indigenous peoples.

It shall be the duty of the Commission—
To serve as the primary government

agency through which indigenous peo-
ples can seek government assistance and

(b)

(©

(d)

(e)

®

(@)

(h)

0]

as the medium, through which such
assistance may be extended;

To monitor, review, and assess the con-
ditions of indigenous peoples including
existing laws and policies pertinent
thereto and to propose relevant laws
and policies to ensure their proportion-
ate participation in national develop-
ment;

To coordinate, formulate and implement
policies, plans, programs and projects of
the government of Nepal for the econom-
ic, social and cultural development of the
indigenous peoples and monitoring the
implementation thereof;

To request and engage the services and
support of experts from other agencies of
government or employ private experts
and consultants as may be required in
the pursuit of its objectives;

To inquire into specific complaints, on
receipt of complaints or suo motu, with
respect to the violations of the rights and
safeguards of the indigenous peoples;

To receive complaints and/or take suo
motu action and inquire into non-imple-
mentation of the services provided by the
government and compel action from
appropriate agency.

To participate and advise on the plan-
ning process of socio-economic develop-
ment of the indigenous peoples and to
evaluate the progress of their develop-
ment;

To study and make recommendations for
sustainable development of indigenous
peoples;

To discharge such other functions in rela-
tion to the protection, welfare and devel-
opment and advancement of the indige-
nous peoples;
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To discharge such other functions in rela-
tion to the protection, welfare and devel-
opment and advancement of the indige-
nous peoples as the case may be, subject
to the provisions of any law made by
Parliament;

To convene periodic conventions or assem-
blies of indigenous peoples to review,
assess as well as propose policies or plans;

To update the scheduled list of indige-
nous peoples through identification and
recognition of the unidentified and
unrecognized ones;

(m) To recognize, promote and protect tradi-

()

tional wisdom and knowledge of the
indigenous peoples and prevent transfer
of such knowledge and wisdom to non-
indigenous peoples/areas without bene-
fit sharing and ensuring full respect for
the right to free, prior and informed con-
sent;

To act as the regulating agency for imple-
mentation of programmes or projects by
non-governmental organizations and the
private sector; and

To promulgate the necessary rules and
regulations for the implementation of
this Act;

17. Powers relating to inquiries

1)

(@)

(b)

(c)

The Commission shall, while inquiring
into any complaint under Section 15 have
all the powers of a civil or criminal court
whichever applicable in respect of the fol-
lowing matters, namely:-

summoning and enforcing the atten-
dance of any person from any part of

Nepal and examining him on oath;

requiring the discovery and production of
any documents;

receiving evidence on affidavits;

(d)

©)

®

)

®)

©)

requisitioning any public record or copy
thereof from any court or office;

issuing commissions for the examination
of witnesses and documents; and

any other matter which may be pre-
scribed by the parliament;

The Commission shall have power to
require any person, subject to any privi-
lege which may be claimed by that per-
son under any law for the time being in
force, to furnish information on such
points or matters as, in the opinion of the
Commission, may be useful for, or rele-
vant to, the subject matter of the inquiry
and any person so required shall be
deemed to be legally bound to furnish
such information as legally provided.

The Commission or any other officer, not
below the rank of a Gazetted Officer, spe-
cially authorised in this behalf by the
Commission may enter any building or
place where the Commission has reason
to believe that any document relating to
the subject matter of the inquiry may be
found, and may seize any such document
or take extracts or copies there from sub-
ject as provided under law.

Every proceeding before the Commission
shall be deemed to be a judicial proceed-
ing and the decisions of the Commission
shall be appealable only before the
Supreme Court of Nepal.

Chapter IV:

PROCEDURES
18. Inquiry into complaints

@)

The Commission while investigating into
non-implementation of safeguards avail-
able to the indigenous peoples under the
Constitution of Nepal or any law for the
being in force or inquiring into the com-
plaints of violations of the rights of
indigenous peoples may
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(i) call for information or report from the
Government of Nepal or any other
authority or agency or organisation of the
Government within such time as may be
specified by it;

Provided that-

(@) if the information or report is not
received within the time stipulated by
the Commission, it may proceed to
inquire into the complaint on its own;

(b) if, on receipt of information or report, the
Commission is satisfied either that no
further investigation or inquiry is
required or that the required action has
been initiated or taken by the concerned
Government or concerned authority, it
may not proceed with the complaint and
inform the complainant accordingly;

(i) without prejudice to anything contained in
sub-section (i), if it considers necessary,
having regard to the nature the complaint,
initiate an inquiry by its own investigation
other agency of the government of Nepal
as the Commission deems fit.

(2) The officer or agency whose services are
utilised under subsection (1)(ii) shall
investigate into any matter pertaining to
the inquiry and submit a report thereon
to the Commission within such period as
may be specified by the Commission in
this behalf.

(5) The Commission shall satisfy itself about
the correctness of the facts stated and the
conclusion, if any, arrived at in the report
submitted to it and for this purpose the
Commission may make such inquiry
(including the examination of the person
or persons who conducted or assisted in
the investigation) as it thinks fit.

19. Statement made by persons to the
Commission

No statement made by a person in the course
of giving evidence before the Commission

shall subject him/her to, or be used against
him/her in, any civil or criminal proceeding
except a prosecution for giving false evidence
by such statement:

Provided that the statement:-

(&) is made in reply to the question which he
is required by the Commission to answer;
or

(b) is relevant to the subject matter of the
inquiry.

20. Persons likely to be prejudicially
affected to be heard

If, at any stage of the
Commission:-

inquiry, the

(a) considers it necessary to inquire into the
conduct of any person or persons; or

(b) is of the opinion that the reputation
of any persons is likely to be
prejudicially affected by the inquiry; it
shall give to that person a reasonable
opportunity of being heard in the
inquiry and to produce evidence in
his/her defence:

Provided that nothing in this section shall
apply where the credit of a witness is being
impeached.

21. Steps after inquiry

The Commission may take any of the follow-
ing steps upon the completion of an inquiry
held under this Act namely:

(1) where the inquiry discloses the commis-
sion of violation of rights of the indige-
nous peoples or negligence in the preven-
tion of violation of the rights by a public
servant, it may recommend to the
Government of Nepal or authority the
initiation of proceedings for prosecution
or such other action as the Commission
may deem fit against the concerned per-
Son or persons;
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(2) approach the Supreme Court or the High
Court concerned for such directions,
orders or writs as that Court may deem
necessary;

(3) recommend to the Government of Nepal
or authority for the grant of such imme-
diate interim relief to the victim or the
members of his/her family as the
Commission may consider necessary;

(4) subject to the provisions of clause (5),
provide a copy of the inquiry report to the
petitioner or his/her representative;

(5) the Commission shall send a copy of its
inquiry report together with its recom-
mendations to the Government of Nepal
or authority and the Government or
authority shall, within a period of one
month, or such further time as the
Commission may allow, forward its com-
ments on the report, including the action
taken or proposed to be taken thereon, to
the Commission; and

(6) the Commission shall publish its inquiry
report together with the comments of the
Government or authority, if any, and the
action taken or proposed to be taken by
the Government or authority on the rec-
ommendations of the Commission.

22. Annual and special reports of the

Commission

(1) The Commission shall submit an annual
report to the Parliament of Nepal and
may at any time submit special reports
on any matter which, in its opinion, is of
such urgency or importance that it
should not be deferred till submission of
the annual report.

(2) The Government of Nepal shall submit a
memorandum of action taken or pro-
posed to be taken on the recommenda-
tions of the Commission and the reasons
for non-acceptance of the recommenda-
tions, if any.

Chapter V:

PROVINCIAL COMMISSIONS

23. Constitution of Provincial Commission
on the Adivasi Janjatis

(1) The National Commission on the Adivasi
Janjatis may constitute a Provincial
Commission to be known as the ..............
(name of the Province) Commission on
Adivasi Janjatis to exercise the powers con-
ferred upon, and to perform the functions
assigned to by the National Commission.

(2) The National Commission in consultation
with the Provincial government and the
Consultative Advisory Committee may by
notification specify appoint

(a) a Chief Commissioner

(b) four other commissioners who shall repre-
sent diversity of indigenous peoples including
equal representation of women;

(3) There shall be a Secretary who shall be
the Chief Executive Officer of the Provincial
Commission and shall exercise such powers
and discharge such functions of the State
Commission as it may delegate to him.

(4) The headquarters of the Provincial
Commission shall be at such place as the
National Commission may notify in consulta-
tion with the Provincial Government.

Chapter VI:

FINANCE, ACCOUNTS AND AUDIT

24. Grants by the Government of Nepal

(1) The Government of Nepal shall after due
appropriation made by Parliament by
law in this behalf, pay to the Commission
by way of grants such sums of money as
the Commission may present in a budget
to the Government annually.

(2) It shall be the duty of the Provincial gov-
ernment to provide financial resources
for proper functioning of the Provincial
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Commission as the Provincial
Commission may present in a budget to
the Government annually.

(3) The Commission may spend such sums
as it thinks fit for performing the func-
tions under this Act, and such sums shall
be treated as expenditure payable out of
the grants referred to in sub-section (1).

(4) The Commission can directly receive
additional funds from foreign sources as
donation, assistance, grants etc.

25. Accounts and Audit

(1) The Commission shall maintain proper
accounts and other relevant records and pre-
pare an annual statement of accounts in such
form as may be prescribed by the
Government of Nepal in consultation with
the Comptroller and Auditor-General of
Nepal.

(2) The Accounts of the Commission shall be
audited by the Comptroller and Auditor-
General at such intervals as may be specified
by him and any expenditure incurred in con-
nection with such audit shall be payable by
the Commission to the Comptroller and
Auditor-General.

(3) The Comptroller and Auditor-General or
any person appointed by him in connection
with the audit of the accounts of the
Commission under this Act shall have the
same rights and privileges and the authority
in connection with such audit as the
Comptroller and Auditor-General generally
has in connection with the audit of
Government accounts and, in particular,
shall have the right to demand the production
of books, accounts, connected vouchers and
other documents and papers and to inspect
any of the offices of the Commission.

(4) The accounts of the Commission as certi-
fied by the Comptroller and Auditor-General
or any other person appointed by him in this
behalf, together with the audit report thereon

shall be forwarded only to the Government of
Nepal by the Commission and the
Government of Nepal shall cause the audit
report to be laid as soon as may be after it is
received before each House of Parliament.

Chapter VII:

MISCELLANEOUS

26. Matters not subject to jurisdiction of

the Commission

(1) The Commission shall not inquire into
any matter which is pending before a
court or any other Commission duly con-
stituted under any law for the time being
in force.

(2) The Commission shall not inquire into
any matter after the expiry of five years
from the date on which the act constitut-
ing violation of human rights is alleged to
have been committed.

27. Constitution of Expert Sub-
Committees

Notwithstanding anything contained in any
other law for the time being in force, where
the Commission considers it necessary so to
do, it may constitute one or more Sub-
Committees for purposes of research, investi-
gation, review and monitoring of social, eco-
nomic, cultural and civil and political rights
of the indigenous peoples.

28. Protection of action taken in good
faith

No suit or other legal proceeding shall
lie against the Government of Nepal, the
Commission or any Commissioner thereof
or any person acting under the direction
either of the Government of Nepal
or Commission in respect of anything
which is in good faith done or intended to be
done in pursuance of this Act or of any
rules or any order made thereunder or in
respect of the publication by or under the
authority of the Government of Nepal or
Commission of any report paper or
proceedings.
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29. Commissioners and officers to be
public servants

Every Commissioner and every officer
appointed or authorised by the Commission
to exercise functions under this Act shall be
deemed to be a public servant.

30. Repeal and Savings
(1) The National Foundation for

ey

@)

Development of Indigenous Nationalities
hereby becomes a part of the
Commission.

Notwithstanding such repeal, anything
done or any action taken under the said
Act shall be deemed to have been done or
taken under the corresponding provi-
sions of this Act. ]
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6. Interim Constitution
and Indigenous Peoples

n 15 January 2007, the Interim

Constitution of Nepal was endorsed

by the Interim Parliament. The
Interim Constitution appears to be more like
a “political agreement” between the Seven
Party Alliance and the CPN-Maoists than a
Constitution. It failed to address the demands
of the indigenous peoples.

Despite the Maoists’ promises on the
oppressed, the Interim Constitution miserably
failed to provide any bold guarantee for the
protection and promotion of the rights of
indigenous peoples who constitute over 37% of
the total population of Nepal

I. Exclusion of non-recognised
indigenous peoples

The criteria being used so far by the
Government of Nepal to recognise the indige-
nous peoples, known officially as Indigenous
Nationalities, under the National
Foundation for Development of Indigenous
Nationalities Act, 2002 have been widely
accepted as “not complete and exhaustive”.
Many indigenous communities have either
not been included in the official list of indige-
nous nationalities or been subsumed by
other indigenous communities.

The Interim Constitution provided a
historic opportunity to address such issues.
It failed to address these anomalies and
used different terms like “indigenous
tribes”, “indigenous ethnic tribes”,
“indigenous ethnic groups” and even as
“oppressed tribes” to refer to the indigenous
peoples of Nepal. The Interim Constitution
of Nepal (First Amendment), 2007 also uses
the term “aborigines” with regard to
indigenous peoples.

II. Lack of defined affirmative actions

The Interim Constitution authorises the
State to take steps for positive discrimination
for the welfare and development of the weak-
er sections of the society including women,
Dalits, indigenous peoples and Madhesis.
Article 13(3) states that “(3) The State shall
not discriminate among citizens on grounds
of religion, race, caste, tribe, sex, origin, lan-
guage or ideological conviction or any of
these. Provided that nothing shall be deemed
to prevent the making of special provisions by
law for the protection, empowerment or
advancement of the interests of women,
Dalit, indigenous ethnic tribes, Madeshi, or
peasants, labourers or those who belong to a
class which is economically, socially or cultur-
ally backward and children, the aged, dis-
abled and those who are physically or mental-
ly incapacitated.”

However, the Interim Constitution does not
specify the concrete affirmative actions like
reservation for jobs or admission to educa-
tional institutions for the indigenous peoples.

Reservation for the weaker sections as pro-
vided under Article 13 is only a State Policy,
which is not enforceable by any court under
Article 36. Article 35 (10) wunder
Responsibilities, Directive Principles and
Policies of the State states, “The State shall
pursue a policy which will help to promote the
interest of the marginalized communities and
the peasants and labourers living below
poverty line, including economically and
socially backward indigenous tribes,
Madhesis, Dalits, by making reservation for a
certain period of time with regard to educa-
tion, health, housing, food sovereignty and
employment.” (emphasis ours)

AITPN

39



NFDIN of Nepal: Obsolete and Outdated

Avrticle 117 (2) provides for mandatory repre-
sentation for women in the National Human
Rights Commission. But the Interim
Constitution is silent on the representation of
women members from Dalit, Janjatis,
Madhesis or other marginalized communities
in various National Institutions.

Moreover, Article 63(4) provides that at least
one third of the total representation in the
Constituent Assembly should be reserved for
women. However, there is no guarantee that
women from indigenous communities will get
representation.

[ll. Non-equality of citizens

Article 13 recognizes all citizens of Nepal as
equal before the law. Article 14 prohibits
untouchability and racial discrimination
against any person on the basis of caste, line-
age, community or occupation and provides
for punitive actions against such discrimina-
tory act. Clause (2) of Article 14 specifically
states, “No person shall, on the ground of
caste or tribe, be deprived of the use of public
services, conveniences or utilities, or be
denied access to any public place, or public
religious places, or be denied to perform any
religious act.”

However, Article 142(4) gives the power to
the Election Commission to deny registration
to any political party if it discriminates any
Nepali citizen against becoming a member of
the political party on the basis of religion,
caste, tribe, language or sex, among others.

One wonders how ethnic-based political par-
ties will be dealt with. Earlier, the Election
Commission of Nepal refused to register
Mongol National Organisation.

IV. Right to language and education

Indigenous peoples have been discriminated
on the basis of their languages. The Nepali
language has been recognized as the “official
language” of Nepal under Article 5 (2) while
other languages spoken as mother tongues
have been recognized as “national lan-

guages”. Typical in Nepal, national lang-
guages are not recognised as official lan-
guages. The Supreme Court of Nepal earlier
banned the use of national languages in offi-
cial communications.

A large majority of indigenous peoples do not
speak or understand Nepali. But Nepali has
also been the only language used in courts
across the country. Therefore, the lack of
knowledge of Nepali has remained a major
obstacle for equal access to justice by the
indigenous peoples.

Article 17 makes it a fundamental right for
every community to “get basic education in
their mother tongue as provided for in the
law” and “the right to preserve and promote
its language, script, culture, cultural civility
and heritage”. But the Interim Constitution
does not guarantee the indigenous peoples’
right to get higher education in their own
mother tongues. It also does not give the
minorities, whether based on religion or lan-
guage, the right to establish and administer
educational institutions of their choice, which
shall also receive State grants without any
discrimination. The Interim Constitution
does not envisage as Directive Principles of
State Policies to promote educational and eco-
nomic interests of the indigenous peoples.

V. No enforceable right against land
alienation and forcible displacement
Article 19 of the Interim Constitution recog-
nizes the right to property as a fundamental
right. However, the State can forcibly take
away lands in the name of “scientific land
reform programme”, “public interest” etc in
accordance with law. Under the Land
Acquisition Act, 1977 of Nepal, the State can
“acquire any land at any place for any public
purpose, subject to compensation under this
law”.

There is no specific safeguard to protect the
rights of indigenous peoples over their land
and natural resources. This is despite the fact
that indigenous peoples have been the dispro-
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portionate victims of land alienation, dis-
placement and denial of access to natural
resources.®

VI. Decentralisation is not autonomy
Following a series of violent protests by the
Madheshi people in the Terai region for
autonomy, Nepal was declared as a federal
State with the promulgation of the Interim
Constitution of Nepal (First Amendment),
2007 by the Legislature-Parliament on 9
March 20074 However, the form and degree
of federalism has not been made clear. The
word “federal” or “federalism” does not even
exist in the Interim Constitution.

Initially, the Interim Constitution expressed
vague ideas that the State shall have the
responsibility “to carry out an inclusive, dem-
ocratic and progressive restructuring of the
State by eliminating its existing form of cen-
tralized and unitary structure in order to
address the problems related to women,
Dalits, indigenous tribes, Madhesis,
oppressed and minority community and other
disadvantaged groups, by eliminating class,
caste, language, sex, culture, religion and
regional discriminations” [Article 33 clause
(d)]. There was no further elaboration of the
process of decentralization of power.

The Interim Constitution of Nepal (First
Amendment), 2007 added clause (d) to Article
33, which states, “To make participation on
the basis of proportional inclusion of
Madhesi, dalit, aborigines, women, laborers,
farmers, disabled, underprivileged class and
groups in all the organs of state mechanism of
the nation.”

The First Amendment of Interim
Constitution of Nepal provided the following
under Article 63 (3):

“On the basis of equality of population, geo-
graphical convenience and speciality and in
Madhesh on the basis of percentage of popu-
lation as specified by law according to mixed
electoral system, the number of Constituent

Assembly members with elected and nomi-
nated members shall be as follows:

Member elected as per the first part the post
electoral system at the vote of one from each
election constituency as determined by elec-
tion constituency delimitation commission
formed under article 154A; and for the pur-
pose of election of members to the
Constituent Assembly, administrative dis-
trict shall be treated as election district, and
the number of seats allocated to any district
shall be, so far as possible, equal to the ratio
of population, on the basis of last census done
before the Constituent Assembly election.

Members to be elected equal in a number as
per clause (a) by the proportional election sys-
tem voting political parties treating the whole
country as a single election constituency.

Seventeen members to be nominated by cabi-
net on the basis of consensus amongst per-
sons of high reputation and who have ren-
dered prominent service in various fields of
national life”

The First Amendment of the Interim
Constitution of Nepal 2007 also provided the
following under Article 3(a) of the Article 63:

“3(a) Notwithstanding anything contained
in clause (a) of Sub-Article (3) while deter-
mining election constituency according to
the said clause, the election constituencies
shall increased in hilly and mountain
regions on the basis of population growth of
those administrative districts keeping
the election constituencies in the same
number as was during the election of
House of Representatives done as per the
prevailing law in 2056 BS and while deter-
mining the election constituencies in
this manner if the number of election
constituencies become less in comparison
to proportion of population of Madhesh,
the election constituencies of administra-
tive districts of Madhesh shall be
increased.”
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Under Article 138, the Interim Constitution
envisages the idea of “Progressive
Restructuring of the State”, which shall be
done by a High Level Committee to be consti-
tuted by the Government of Nepal and the
Constitution Assembly will have the final say
in the restructuring of the State .

The Interim Constitution, however, falls
short of granting “autonomy” to the indige-
nous peoples. Article 139 only provides for
decentralization of power. Clause (1) of
Article 139 states, “Arrangements will be
made to set up offices for Regional
Autonomous Governments to ensure the peo-
ple’s exercise of their sovereignty by creating
congenial atmosphere and thereby ensuring
maximum peoples’ participation in the coun-
try’s governance, and also by providing serv-
ices to the people at the local level and for the
institutional development of democracy,
based on the principle of decentralization and
by guaranteeing the rights.” But there are no
further clarifications on the issue of autono-
my.

Article 34(2) states, “It shall be the objective
of the State to maintain conditions suitable to
the enjoyment of the benefits of democracy
through maximum participation of the people
in the governance of the country by the
means of self-governance - tribal, linguistic
cultural or regional, and to promote general
welfare by making provisions for the protec-
tion and promotion of human rights, by main-
taining tranquility and order in the society.”
Avrticle 139(2) provides for formation of inter-
im local self governments at the District, City
and Village level.

It is clear that the Constituent Assembly will
be the final authority to decide on the future
of Nepal, including its federal structure and
form of government. Yet, the First
Amendment to the Interim Constitution
failed to mention the total number of mem-
bers to be elected to the Constituent
Assembly. Article 154(6) provides that “the
Election Constituency Delimitation

Commission keeping in view of Article (3) and
(3a) of Article 63 shall determine the number
of the members to be elected making propor-
tion equal to that of population of such dis-
trict and the number of Constituent
Assembly members as far as possible and
shall determine the election constituencies
for the constituent assembly member’s elec-
tion, on the basis of the said number”. Article
154(a) Sub-Article (8) states that “...no elec-
tion constituencies shall be determined in a
way making in less number than the existing
number of election constituencies in the dis-
trict at the time of commencement of this
Constitution”.

The decisions of the Election Constituency
Delimitation Commission are final as regards
to election constituencies and “No question
shall be raised in any court regarding the
determination of election constituencies
made by the Election Constituency
Delimitation Commission”. But the indige-
nous peoples cannot draw solace from the
composition of the Delimitation Commission
as there is no provision for compulsory inclu-
sion of an indigenous person in it. Under
Article 154(a), the Delimitation Commission
is composed of Retired Judge of the Supreme
Court as Chairperson; Geographer,
Sociologist or demographer and
Administration expert or management expert
as Members; and Gazetted special class offi-
cer of the government of Nepal as Member
Secretary. Unless indigenous peoples get rep-
resented in the Delimitation Commission,
they can’t have faith on the federal structure
of the state.

The Constituent Assembly must be inclusive
of all groups of ethnicity, languages, religions
and regions. While at least one member from
each indigenous community must get repre-
sentation, indigenous women must also be
given proportationate representation in the
33% seats reserved for women.

The number of nominated members has been
increased from 16 to 17. But there is no pro-
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vision for mandatory nomination of indige-
nous members and indigenous women in the
Constituent Assembly.

VI. Farce “inclusive democracy”

Under the Interim Constitution, “Nation” has
been defined as “Having common aspiration
of multiethnic, multilingual, multi religious,
multi cultural characteristics and having
committed and united by a bond of allegiance
to national independence, integrity, national
interest and prosperity of Nepal, the
Nepalese people collectively constitute the
nation.”

Article 21(1) of the Interim Constitution
provides that “Women, Dalit, indigenous
tribes, Madheshi community, oppressed
group, the poor peasant and labourers, who
are economically, socially or educationally
backward, shall have the right to participate
in the state mechanism on the basis of
proportional inclusive principles.”

But the interim constitution does not clearly
set a minimum limit of “proportionality” to be
provided to them. There is also no reservation
for the women within the Dalits and indige-
nous peoples. Merely stating “proportional
inclusive principles” does not ensure effective
proportional representation of women.

VII. Inadequate representation in
Legislature-Parliament

Article 45(1)(c) states that out of total 330
members of the Legislature-Parliament, 48
members shall be “from among the Samyukta
Bam Morcha, people based and professional
organizations, class organizations and profes-
sional bodies, oppressed tribe, backward
region, indigenous tribe, women and various
political personalities nominated through
understanding.”

This provision was deeply flawed. First, it is
not known how many members will be from
indigenous communities. Second, there was
no provision for reservation of seats for the

indigenous peoples
Parliament.

in the Legislature-

VIII. Inadequate representation in Council
of Ministers

Article 38 provides that there shall be a
Council of Ministers headed by the Prime
Minister. The Prime Minister shall appoint
the Ministers on the recommendations of the
concerned political party from amongst the
members of the Legislature-Parliament. The
Prime Minister is also empowered to appoint
any person who is not a member of
Legislature-Parliament as Deputy Prime
Minister, Minister, State Minister or
Assistant-Minister under Article 40. But
there is no mention about the size of the
Council of Ministers. Neither is there any
guarantee for mandatory induction of any
indigenous person into the Council of
Ministers.

IX. Judiciary

Article 113 provides for establishment of a
Judicial Council to make recommendations
and give advice in accordance with the
Constitution concerning the appointment of,
transfer of, disciplinary action against, and
dismissal of Judges, and other matters relat-
ing to judicial administration. It shall consist
of the Chief Justice as Chairperson, the
Minister of Justice as member, a senior advo-
cate, or an advocate who has at least twenty
years of experience, to be appointed by the
Chief Justice on the recommendation of the
Nepal Bar Association as member, a person
to be nominated by the Prime Minister from
amongst the jurists as member, and the sen-
ior-most Judge of the Supreme Court as
member.

Article 114 further provides for setting up of
a Judicial Service Commission, which shall
consist of the Chief Justice as Chairperson,
and four members - the Minister of Justice,
the Senior-most Judge of the Supreme Court,
the Chairperson of the Public Service
Commission and the Attorney-General.
Under such a provision, it is highly unlikely
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that there will be any member from the
indigenous communities in the Judicial
Service Commission.

Indigenous peoples are seriously under-rep-
resented in the judiciary and no affirmative
measures have been recommended to ensure
representation of indigenous peoples in the
judiciary. Most importantly, language of the
court is Nepali, which is not understood or
spoken by majority of indigenous peoples.
Therefore, administration of justice suffers.

X. Need for National Institution for
Indigenous Peoples

Article 154 of the interim constitution
merely states, “The Government of Nepal

may form necessary commissions to safe-
guard and promote the rights and interests
of different sectors of the country including
women, Daltis, indigenous ethnic groups,
Madhesi, disabled, labourers or farmers.
The provisions for the formation, functions,
duties and powers of such commissions
shall be as determined by the law.”

The use of phrase like “The Government
of Nepal may form necessary commissions”

is a weak safeguard. The Interim
Constitution does not provide for
mandatory  formation of National

Commission for Indigenous Peoples for
the protection and promotion of their
rights. ]
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7. Perception of the indigenous
nationalities towards the Interim
Constitution of Nepal-2063

Presentation made by Dr. Om Gurung on behalf of NEFIN at the
“National Seminar on Transition in Nepal and Role of National Institutions
on Indigenous Nationalities”

he Interim Constitution-2063 of Nepal
I has not included a number of issues as
given below:

1. Since there is no provision for terminat-
ing the positions of Prime Minister,
Chairperson and Vice-Chairperson of the
House of Representative in the interim
constitution, there should be a provision
for terminating them by two third major-
ity votes of the members of legislative
parliament.

2. Since there also is no provision for calling
a meeting of the members of legislative
parliament in the interim constitution
there should be a provision for calling the
meeting on demand with a one third
written request of the members.

3. The proportionate representation of
indigenous nationalities, women, Dalit,

10.

Terai and other deprived class and com-
munities in the legislative parliament
and in the interim government.

There is no provision to form a commis-
sion or task force to design a national
flag.

There is no provision to appoint a repre-
sentative of indigenous nationalities in
the constitutional commission, commit-
tee and diplomatic agencies. The Nepal
Federation of Indigenous Nationalities
(NEFIN) a common organization of rep-
resentative communities must be con-
sulted and government must act as per
the recommendations made by NEFIN.

No provision has been made to eradicate
untouchability in practice.

There is no provision for recognizing the
customary laws of the indigenous peo-
ples.

There is a need to make a provision of a
referendum for finalizing any issues that
relates with nationality.

The provision of clarification for division
of 48 seats mentioned under Article 38
should be removed.

The law should recognize the ethnic reli-
gion, custom and culture and norms and
values that are based on tradition and
practices.
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Major issues like — the right to self-determi-
nation, restructuring the state based on eth-
nic, territorial self-rule and proportionate
representation based on ethnic population in
the constituent assembly are not included in
the interim constitution. The state structure
of Nepal is based on Hindu domination and
Hindu religion which discriminated against
indigenous nationalities, women, Madhesi,
Dalit and different oppressed classes and
communities on the ground of ethnicity, lan-
guage, religion, gender, class and regions.
Being a unitary and centralized system, the
state does not provide any opportunity and
place to different class and communities
including indigenous nationalities and
regions to participate in the state affairs. For
example the indigenous nationalities repre-
senting 37.2% of the total population has got
only 23.9 % member of the house of represen-
tative in the election of 2056 BS whereas only
30% of population belonging to
Bahun/Chhetri represented 71.1% in the
House of Representatives. Now the represen-
tatives of indigenous nationalities have
reached to 30% after including the Maoist
members.

However the members of indigenous peoples
in the parliament prefer to speak about the
opinion of the respective political parties and
their own interest rather than the opinion of
indigenous nationalities. It does not have any
substantive meaning for indigenous national-
ities. Representatives of indigenous national-
ities are also somewhere very low and some-
where about to none in services such as exec-
utive, judiciary, education, health, armed
forces etc. Due to such discriminatory policies
the indigenous nationalities of Nepal are iso-
lated from a national political life and main-
stream of development. Consequently, the
indigenous nationalities of Nepal are being
highly marginalized and becoming poorer day
by day.

Therefore, restructuring of the state is
inevitable for making the state inclusive.
Proportionate representation and more par-

ticipation of indigenous peoples by increas-
ing the representative of indigenous nation-
alities in policy, decision making and imple-
mentation level are crucial. The indigenous
nationalities have raised the issues of right
to self-determination, restructuring the
state based on ethnicity, region and self-gov-
ernance strongly. The right to self-determi-
nation as the pillar of democracy and “ethnic
self-rule” is the best remedy for conflict res-
olution and protecting “cultural diversity” of
Nepal.

But the Brahmin rulers of Nepal have been
manipulating public opinion that right to
self-determination and ethnic self-rule will
threaten nationality and sovereignty. Ethnic
self-rule does not seek to divide different
class and communities. But it helps to bring
stability in the society by empowering all
caste and ethnic groups. These examples can
be found in India, Canada, Spain,
Switzerland, Australia, etc. In these coun-
tries ethic self-rule has not distorted the com-
munal respect and national unity. Ethnic
self-rule is the best ruling system in a multi-
ethnic and multi-cultural country like Nepal.

Federalism is the alternative of ethnic self-
rule. Such federalism exists in Switzerland
and Canada. Now a national di